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.February 20, 2008

Tam Doduc, Chair and Members

California State Water Resources Control Board
Executive Office

1001 I Street, 24® Floor

Sacramento, CA 95814

Email: commentletters@waterboards.ca.gov

Re:  Comment Letter--NPDES Compliance Schedule Policy
Dear State Water Resources Control Board:

This letter constitutes comments by several public interest environmental organizations
(collectively, “the Coalition™") on the State Water Resources Control Board (““State Board”)’s
Draft Policy for Compliance Schedules in National Pollutant Discharge Elimination System

Permits (“the Draft Policy”) issued for public comment on December 11, 2007.

The Citizens commend the State Board for reviewing California's current patchwork of
compliance schedules policies.? These policies vary widely, leading to confusion for permit

! The Citizen Groups are California Coastkeeper Alliance, San Francisco Baykeeper,
Humboldt Baykeeper, Ecological Rights Foundation, Heal the Bay, Natural Resources Defense
Council, Environmental Advocates, and Lawyers for Clean Water. '

2 These policies are scattered in various Water Quality Standards ("WQS") provisions:
the EPA-promulgated California Toxics Rule ("CTR"), the State Board Policy for
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writers, regulated dischargers, public interest organizations, and other members of the public.
More significantly, they also have led to a significant number of illegal actions by permit writers
to extend the dates for dischargers to comply with water quality-based effluent limitations
(“WQBELSs”) and thus to delay the dates for achieving the State’s basic standards for clean water
_--Water Quality Standards (W QS). Indeed, an audit report issued by U.S. EPA last October
"concluded that the Reglcanal iBoards had failed to comply with federal law in issuing compllance
 schedules i every SmgleJVPDES permitting action reviewed by EPA’s random audit.?
Furthermore, in a recent dé¢ision reversing Regional Board 2's issuance of compliance schedules
to the East Bay Municipal Uuhty District’s wet weather facilities, the State Board pointedly
observed that, "The coﬁlphahce schedul&s in the EBMUD permit are specious, at best.™

‘The Stat,c 'Bo'ard must curb the use and abuse of compliance schedules fostered by the
current confusing web of state policies by adopting a single, consistent policy that complies with
both state and federal laws. However, as described in the Citizens' detailed comments set forth in
Attachment 1 to this letter, the Draft Policy needs additional work to meet his goal.

The Coalition has three central comments:

( 1) The federal Clean Water Act (CWA) requires that WQBELSs be immediately effective
and enforceable, and so does not allow permit writers to issue compliance schedules
that delay the effective date of WOQBELs. Attachment 1 provides detailed support for
this clear directive. The State Board Staff Report references an administrative (not
court) decision, In the Matter of Star-Kist Caribe, that concluded that compliance
schedules can delay the effective date of a WQBEL so long as the WQBEL is derived
from a WQS set after 1977. However, this decision conflicts not only with the plain
meaning of the CWA, but also with its applicable legislative history and relevant
federal court case law — all of which trump this administrative decision.

(2) Dischargers that cannot immediately comply with WQBELS are in violation of the
CWA, a point that cannot be contravened with administrative policies. The Staff

Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of -
California ("SIP") and the Basin Plans for Regions 1,2, 4, 5, 8, and 9. (Note: the Basm Plans
for Regions 3, 6 and 7 lack compliance schedule authorization provisions).

* EPA issued this report, the California Permit Quality Review Report to the State Board
on October 31, 2007. A copy of this report is attached as Attachment 3.

* In the Matter of Own Motion Review of East Bay Municipal Utility District Wet
Weather Permit at page 25 (Order No. R2-2005-0047 [NPDES No. CA0038440]) and Time
Schedule Order (Order No. R2-2005-0048).
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Report supports delaying the effective date of WQBELS via compliance schedules
because: “The issuance of an enforcement order may engender a negative perception
of the discharger, which may be unwarranted under the circumstances.” Protecting
dischargers® reputations is not a legitimate role for the State or Regional Boards.
Protecting water quality is. The CWA does not allow the state to artificially inflate
public perception of violators. It does, however, allow the state to develop a policy
that tailors enforcement as needed and ensures swift compliance. For example, the
Regional Boards could issue administrative enforcement orders/Time Schedule
Orders that give the dischargers a reasonable schedule for implementing the actions
needed to comply with WQBELs. Additional options for providing time to comply
consistent with the Clean Water Act are discussed more fully in Attachment 1.

(3) If the State Board is inclined to continue its past practice of allowing compliance
schedules to delay WQBELSs (which is unlawful), the new policy must be sufficiently
narrowly framed to avoid past, proven abuses of such compliance schedules.
Attachment 1 provides a detailed discussion of the abuses found by the EPA audit
report and the EBMUD decision, Decisive State Board action giving firm guidance to
the Regional Boards on proper issuance of compliance schedules is obviously needed
when the U.S. EPA has found a 100% failure rate in a random check of Regional
Boards’ use of compliance schedules, and the State Board has found that Regional
Board 2 is issuing “specious” compliance schedules after being forced to take up the
issue on its own motion.

In light of these comments, the Coalition requests that the Draft Policy either be rejected in
light of the illegality of compliance schedules, or at a minimum be amended as set forth in the
attached red-lined document (Attachment 2). Among other changes, we ask that the following
key changes be made: :

(1) The new Policy shall supersede all existing compliance schedule policies to create
one uniform statewide policy;

(2) Compliance schedules can only delay the effective date of WQBELS for five years
from the date of NPDES permit issuance or five years from the date the WQS upon
which the WQBEL is based is issued, whichever comes first;

(3) A new interpretation of an existing WQS cannot serve as the basis for a compliance
" schedule;

5 Staff Report at 2 (emphasis added).




